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STEPHEN R. SMITH, JR. #3015 
Pro Se 
236 South 300 East 
Salt Lake City, Utah 84111 
Telephone: (801) 364-5635 
FIL 
APR 1 9 1990 
Clerk, Supreme Court, Utah 
IN THE SUPREME COURT OF THE 
STATE OF UTAH 
—oooOooo— 
Stephen R. Smith, Jr. 
Plaintiff and Appellant, 
vs. 
Dorothy K. Batchelor, Larry Peterman, 
and Janae Kingston dba Movie Buffs, 
Defendants and Respondents. 
DOCKETING STATEMENT 
Subject to assignment to 
the Court of Appeals 
Civil NO: CV 46197 
<jdd/s"$ 
—oooOooo— 
Pursuant to Rule 9, Rules of the Utah Supreme Court, appellant submits the following 
docketing statement: 
1. This court has jurisdiction to hear this appeal pursuant to §78-2-2(3)(j), Utah 
Code Unannotated, 1989, which gives this Court jurisdiction over "orders, judgments, and 
decrees of any court of record over which the Court of Appeals does not have original 
appellate jurisdiction"; and §78-2a-3, Utah Code Unannotated, 1989, which generally does 
not give the Court of Appeals original appellate jurisdiction over civil matters which are 
neither administrative nor domestic, 
2. This is an appeal as of right from the final judgment and order from the district 
court to the Supreme Court pursuant to Rule 4(a), Rules of the Utah Supreme Court. 
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3. On January 16, 1990 the order of judgment appealed from was filed. On 
February 27, 1990 an order denying motions to set aside judgment and/or withdraw or 
amend admissions was filed. On March 28, 1990 appellant's amended notice of appeal was 
filed. 
4. Appellant is an attorney appearing pro se. Appellant brought an action for 
overtime, back wages, penalties, and attorney's fees. Appellant was owed back wages and 
had accrued overtime hours. When these hours were combined, appellant was owed 
$3,544.80. Appellees1 requests for admissions were deemed admitted, and appellant 
submitted an affidavit in support of his statement of material facts. Appellees submitted 
no evidence or statement of material facts. On appellant's motion for summary judgment, 
appellant was awarded the $3,544.80 plus a $4,000.00 state penalty pursuant to §34-28-5(2), 
Utah Code Unannotated, 1989. Overtime wages, federal back wages, a federal penalty, and 
attorney's fees, under state and federal law, were denied. Appellant had filed affidavits 
for attorney's fee in the district court pursuant to Rule 4-505, Rules of Judicial 
Administration. 
5. (a) May appellant's right to attorney's fees under §34-27-1, Utah Code 
Unannotated, 1989 be extinguished on equitable principles? Appellant also seeks attorney's 
fees for this appeal. 
(b) Is an action for back wages under Utah law, §34-28 et seq, Utah Code 
Unannotated, 1989, an action for the same loss as an action for back wages and overtime 
under the Federal Fair Labor Standards Act, 29 USCS §201, et. seq.? 
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(c) If the federal action is recognized, is appellant entitled to attorneyfs fees under 
29 USCS §216(b)? 
(d) If the federal action is recognized, is appellant entitled to liquidated damages 
under the federal act, 29 USCS §216(b)? Appellant seeks an award of liquidated damages 
int the sum of $3,544.80 pursuant to that section. 
7. (a) §34-27-1, Utah Code Unannotated, 1989 directs an award of attorney's fees 
under the facts of this case. "Furthermore, contrary to appellant's contention that 
attorneys fees should be determined on the basis of an equitable standard, attorneys fees, 
when awarded as allowed by law, are awarded as a matter of legal right." Cabrera v. 
Cottrell, 694 P2d 622, at 623 (Utah 1985). 
(b) Utah's payment of wages statute, §34-28 et. seq., Utah Code Unannotated, 1989, 
makes no reference to overtime wages, defining only "wages" under §38-28-2(2) as generally 
"...amounts due the employee for labor or services...". §7(a)(l) of the Federal Fair Labor 
Standards Act, 29 USCS §207(a)(l), establishes overtime wages at "...one and one-half times 
the regular rate...". 
(c) 29 USCS §216(b) provides, in part, "The court in such action shall, in addition 
to any judgment awarded the plaintiff or plaintiffs, allow a reasonable attorney's fee to be 
paid by the defendant, and costs of the action." 
(d) 29 USCS §216(b) provides, in part, "Any employer who violates the provisions of 
section 6 or section 7 of this Act [29 USCS §§ 206 or 207] shall be liable to the employee 
or employees affected in the amount of their unpaid minimum wages, or their unpaid 
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overtime compensation, as the case may be, and in an additional equal amount as liquidated 
damages," Subject to evidence of the employer's good faith under 29 USCS §260, enacted 
after its decision, the United States Supreme Court ruled that an award of liquidated 
damages is mandatory upon the courts. Overnight Motor Transp. Co. v Missal (1942) 316 
US 572, 86 L Ed 1682, 62 S Ct 1216, reh den 317 US 706, 87 L Ed 563, 63 S Ct 76. 
8. There are no related or prior appeals in the case. 
Dated this 19th Day of April, 1990 
Stephen R. Smith/^r 
CERTIFICATE OF SERVICE 
THIS WILL CERTIFY that a true and correct copy of the foregoing docketing 
statement was mailed, postage prepaid, to John T. Caine, Richards Caine & Allen, 2568 
Washington Blvd., Ogden, Utah 84401, attorney for Defendants, this 19th day of April, 
1990. 
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M i - L n i V C ' - r - ' p f r p j c p 
STEPHEN R. SMITH, JR. #3015 
Pro Se 
236 South 300 East 
Salt Lake City, Utah 84111 
Telephone: (801) 364-5635 
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IN THE SECOND JUDICIAL DISTRICT COURT 
IN AND FOR DAVIS COUNTY 
STATE OF UTAH 
Stephen R. Smith, Jr. 
Plaintiff, 
—oooOooo— 
ORDER OF JUDGMENT 
vs. 
Dorothy K. Batchelor, Larry Peterman, 
and Janae Kingston dba Movie Buffs, 
Defendants. 
Civil NO: CV 46197 
JUDGE: CORNABY 
—oooOooo— 
Plaintiff fs Motion for Summary Judgment came before the Court for ruling pursuant 
to a Notice to Submit for Decision on December 13, 1989, the Honorable Douglas L. 
Cornaby presiding. Plaintiff appeared pro se and all Defendants were represented by 
counsel, Pete N. Vlahos. Plaintiff's Motion was filed November 15, 1989. Defendants 
responded to Plaintiff's Motion with a general objection filed on December 7, 1989, alleging 
generally that there are issues of fact to be resolved by trial, but without stating any legal 
reason why Plaintiff's Motion should not be granted. 
The factual basis for Plaintiff's Motion for Summary Judgment relies upon Plaintiff's 
Affidavit and Requests for Admissions deemed admitted pursuant to URCP Rule 36(a), 
which provides in relevant part: 
The request for admission shall contain a notice advising the party to whom 
the request is made that, pursuant to Rule 36, the matters shall be deemed 
admitted unless said request is responded to within 30 days after service of 
the request or within such shorter or longer time as the court may allow. 
Plaintiff mailed Requests for Admissions directed to each Defendant on October 6, 
1989. On October 12, 1989, Plaintiff mailed a special notice to counsel for Defendants to 
advise his clients that, regarding the Requests for Admissions, and "pursuant to rule 36, the 
matters shall be deemed admitted unless said request is responded to within 30 days after 
service of the request or within such shorter or longer time as the court may allow." 
Commencing the time period to answer Plaintiff's Requests from the date of said notice, 
and allowing three days for mail, the time to answer Plaintiff's Requests for Admissions 
expired on November 15, 1989. Defendants filed certificates of Service of Discovery dated 
November 30, 1989, or 15 days late. Under Rule 36, the Requests for Admissions directed 
to each Defendant are deemed admitted. 
Each Defendant has admitted and Plaintiff's Affidavit is evidence that Plaintiff is 
owed $3,544.80 in back wages. Therefore, Plaintiff is awarded judgment for $3,544.80 in 
back wages. 
Plaintiff made written demand for immediate payment for back wages totaling 
$2,657.95 immediately after his employment ceased. Defendants have not paid, and 
Plaintiff has established that he was entitled to more than the dollar amount of the back 
wages demanded. Plaintiff was paid $2,000.00 per month when last employed. Pursuant 
Utah Code §34-28-5(2), Plaintiff is entitled to have his wages continue for a period of up 
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to 60 days from the date of demand until paid. Plaintiff is awarded an additional penalty 
against Defendants of $4,000.00. 
Plaintiff also asks for attorneys fees. Plaintiff is an attorney. While Utah Code 
§34-27-1 calls for attorneys fees, the court believes that the award of the $4,000.00 
penalty is sufficient considering the equities in this case. Plaintifffs motion for attorneyfs 
fees is denied. 
Plaintiff has also requested recovery under provisions of federal law. Plaintiff 
cannot recover under both federal and state laws for the same loss. Plaintiff's motion for 
back wages pursuant to USCS §206(a) is denied. Plaintiff's motion for overtime wages 
pursuant to USCS §207(a)(l) is denied. Plaintiff's motion for liquidated damages and 
attorney's fees pursuant to USCS §216(b) is denied. 
Based upon the record on file herein, the Court now 
Orders, Adjudges, and Decrees: 
Plaintiff is awarded Judgment against Defendants Dorothy K. Batchelor, Larry 
Peterman, and Janae Kingston dba Movie Buffs, jointly and severally, in the sum of 
$7,544.80, plus Costs in the amount of $ . . Said Judgment and Costs shall bear 
interest at the rate of 12% per annum until paid. 
Dated this/£? th Day of January, 1990. 
Approved as to Form: 
Pete N. Vlahos 
Attorney for Defendants 
Judgement Debtors: 
Name: Dorothy K. Batchelor Larry Peterman Janae Kingston 
Street: 
City, State: Roy, Utah West Point, Utah West Point, Utah 
Soc. Sec. #: 
Certificate of Service 
THIS WILL CERTIFY that a true and correct copy of the forgoing Order of 
Judgment was mailed, postage prepaid, to Pete N. Vlahos, attorney for Defendants, Vlahos, 
Sharp, Wight, & Walpole, Legal Forum Building, 2447 Keisel Avenue, Ogden, Utah 84401, 
this 4th day of January, 1990. 
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PETE N. VLAHOS, #3337 
VLAHOS, SHARP, WIGHT & WALPOLE 
Attorney for Defendants 
Legal Forum Building 
2447 Kiesel Avenue 
Ogden, Utah 84401 
Telephone: (801) 621-2464 
IN THE DISTRICT COURT OF DAVIS COUNTY 
STATE OF UTAH 
STEPHEN R. SMITH, JR., 
Plaintiff, 
vs. 
30RTHY K. BATCHELOR, LARRY 
PETERMAN, and JANAE KINGSTON, 
lbs MOVIE BCtFS, 
Defendants. 
MOTION TO SET ASIDE 
JUDGMENT AND/OR FOR 
PERMISSION TO WITHDRAW 
OR AMEND ADMISSIONS 
CIVIL NO: 46197 
JUDGE: DOUGLAS L. CORNABY 
COME NOW the Defendants above-named, by and through, 
their attorney, Pete N. Vlahos, and pursuant to Rule 4-50\ 
of the Utah Code of Judicial Administration hereby submits 
the following Motion to Set Aside Judgment and/or for 
Perraission to Withdraw or Amend Admissions as follows: 
1. Defendants respectfully request that this Honor-
able Court set aside its Summary Judgment entered against 
the Defendants on December 13, 1989, in that Summary Judg-
ment was inappropriate under the circumstances. 
Smith vs. Batchelor, et al 
Civil No: 46197 
2 0 
Q 
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2. A Memorandum of Points and Authorities in Support 
of Defendants1 Motion to Set Aside Judgment and/or for 
Permission to Withdraw or Amend Admissions and an Affidavit 
in support of this Motion is attached hereto and by refer-
ence incorporated within this Motion. 
DATED this y day of January, 1990. 
ipjp&if. VLA#OS C^ 
^Attorney for Defendants 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this I J day of January, 
1990, I mailed a true and correct copy of the above and 
a
 foregoing MOTION TO SET ASIDE JUDGMENT AND/OR FOR PERMISSION 
TO WITHDRAW OR AMEND ADMISSIONS by placing same in the U.S. 
Mail postage prepaid and addressed to the following: 
Stephen R. Smith, Jr. 
Plaintiff Pro Se 
236 South 300 East 
Salt Lake City, Utah 84111 
SECRETARY '~ ' ~ ^ 
STEPHEN R. SMITH, JR. #3015 
Pro Se 
236 South 300 East 
Salt Lake City, Utah 84111 
Telephone: (801) 364-5635 
IN THE SECOND JUDICIAL DISTRICT COURT 
IN AND FOR DAVIS COUNTY 
STATE OF UTAH 
—oooOooo— 
Stephen R. Smith, Jr. 
Plaintiff, 
vs. 
Dorothy K. Batchelor, Larry Peterman, 
and Janae Kingston dba Movie Buffs, 
Defendants. 
ORDER DENYING MOTIONS TO 
SET ASIDE JUDGMENT AND/OR 
PERMISSION TO WITHDRAW OR 
AMEND ADMISSIONS 
Civil NO: CV 46197 
JUDGE: CORNABY 
—oooOooo— 
Defendants' Motion to Set Aside Judgment and/or for Permission to Withdraw o r 
Amend Admissions came before the Court without hearing on February 2, 1990 pursuant 
to Plaintiff 's Notice to Submit for Decision without Hearing. Defendants are all 
represented by counsel, Pe te N. Vlahos. Plaintiff is appearing pro se. Defendants1 Motions 
are all denied for the reasons set forth below. 
Defendants have failed to s t a te any reasonable basis for why their Motion to Set 
Aside Judgment should be heard. Each of the issues addressed in their Motion should have 
been raised in their Objection to Plaint i ffs Motion for Summary Judgment. Defendants 
have s ta ted no basis for Relief from Judgment and this Court does not find any. 
1 
Defendants' motion for relief was unaccompanied by any evidence or affidavits 
showing even the slightest likelihood that they would be successful if the Court were to 
grant their motion to withdraw or amend their admissions. Unless there is some likelihood 
of success at a trial upon the matter and some satisfactory reason as to why the defaulting 
party has not complied with the rules of procedure and practice, the Court should not set 
aside a Summary Judgment. 
Based upon the record on file herein, the Court now 
Orders, Adjudges, and Decrees: 
Defendants1 Motion to Set Aside Judgment and/or for Permission to Withdraw or 
Amend Admissions is denied. Plaintiff's Order of Judgment against Defendants Dorothy 
K. Batchelor, Larry Peterman, and Janae Kingston dba Movie Buffs, jointly and severally, 
is affirmed in all respects. 
X7tk 
Dated this «4€fck Day of February, 1990. 
Douglas L. Cornaby 
District Court Judge 
Approved as to Form: 
Pete N. Vlahos 
Attorney for Defendants 
2 
Certificate of Service 
THIS WILL CERTIFY that a true and correct copy of the forgoing Order Denying 
Motions to Set Aside Judgment and/or Permission to Withdraw or Amend Admissions and 
Affidavit of Stephen R. Smith, Jr. re: Memorandum of Costs and Disbursements was 
mailed, postage prepaid, to Pete N. Vlahos, attorney for Defendants, Vlahos, Sharp, Wight, 
& Walpole, Legal Forum Building, 2447 Keisel Avenue, Ogden, Utah 84401, this 16th day 
of February, 1990. 
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STEPHEN R. SMITH, JR. #3015 
Pro Se 
236 South 300 East 
Salt Lake City, Utah 84111 
Telephone: (801) 364-5635 
IN THE SECOND JUDICIAL DISTRICT COURT 
IN AND FOR DAVIS COUNTY 
STATE OF UTAH 
—oooOooo— 
: AMENDED 
Stephen R. Smith, Jr. : NOTICE OF APPEAL 
Plaintiff, Appellant, : 
vs. : Civil NO: CV 46197 
Dorothy K. Batchelor, Larry Peterman, : 
and Janae Kingston dba Movie Buffs, : JUDGE: CORNABY 
Defendants, Respondents. : 
—oooOooo— 
TO THE HONORABLE DOUGLAS CORNABY, JUDGE OF THE ABOVE-ENTITLED COURT,* 
THE DEFENDANTS ABOVE-NAMED, AND THEIR COUNSEL OF RECORD; YOU AND 
EACH OF YOU WILL PLEASE TAKE NOTICE THAT: 
Notice is hereby given that the Plaintiff, Stephen R. Smith, Jr., appeals from the 
Order of Judgment entered in the above-entitled action. A final Order Denying Motions 
to Set Aside Judgment and/or Permission to Withdraw or Amend Admissions was signed and 
entered on February 27, 1990 in the docket book of the Second Judicial District Court in 
and for Davis County, State of Utah. This Appeal is taken to the Utah Supreme Court 
pursuant to Utah Code §78-2-2(3)(f) and Rules Three and Four of the Rules of the Utah 
Supreme Court. 
The Plaintiff/Appellant appeals from the denial of his claim for liquidated damages 
and attorneyfs fees pursuant to USCS §216(b) of the Federal Fair Labor Standards Act, and 
the denial of attorney!s fees pursuant to Utah Code §34-27-1. 
Dated this 28th Day of March, 1990. 
CERTIFICATE OF SERVICE 
THIS WILL CERTIFY that a true and correct copy of the foregoing Notice of Appeal 
was mailed, postage prepaid, to Pete N. Vlahos, attorney for Defendants, Vlahos, Sharp, 
Wight, & Walpole, Legal Forum Building, 2447 Keisel Avenue, Ogden, Utah 84401, this 28th 
day of March, 1990. 
Steven R. S m i ^ J r . 
